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MISS AGNES WESTON’S 


ROYAL SAILORS RESTS 


Porrsmoutsa (1881) Devowrorr (1876) 
Gosport (1942) 


Trustee in Charge : 
Mrs. Bernard Currey, M.B.8. 


All buildings were destroyed by enemy action, 
after which the Rests carried on in temporary 
premises. At Devonport permanent quarters in 
a building purchaas+ 4 and converted at a cost of 
£50,000 have just been taken up whilst at 
Portsmouth plans are well advanced to build 
a new Rest when permiasion can be obtained. 
Funds are urgently needed to meet heavy 
reconstruction commitments and to enable the 
Trustees to continue and develop Mims WreTon’s 
work for the Spiritual, Moral and Physical 
Welfare of the ROYAL NAVY and 
ervices 
Gifts may be earmarked for either General 
or Reconstructional purposes. 


Legacies are a most welcome help 
Not subject to Nationalieation 


Contributions will be gratefully acknowledged. 
They should be sent to the , aang Royal 
Sailors Rests, Buckingham Street, Portamouth. 
should be crossed National 
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Appointment of Chief Administrative Assistant 


APPLICATIONS are invited for the above 
appomtment in the Town Clerk's Department. 
Applicants should have had considerable prac- 
tical experience in work of a legal and admin- 
istrative nature and preference will be given to 
persons who have served in the department of a 
Town Clerk or in the Office of a Solicitor in 
private practice. The salary will! be in accord- 
ance with A.P.T., Grade VI 

The appointment will be subject to the 
National Scheme of Conditions of Service, to 
the Local Government Superannuation Act, 
1937, and to a satisfactory medical examination 
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The appointments will be subject to the 
Probation Rules, 1949, as amended by the 
Probation Rules, 1950, and to the Local 
Government Superannuation Act, 1937, as 
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(General Powers) Act, 1948 
The successful candidates wil! be required to 
pass a medical examination 
Application forms may be obtained from the 
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NOTES of 


Common Informers 





The term “ common informer” has acquired an unpleasant 
connotation, and there is no lack of public support for the 
Common Informers Bill now before Parliament. 


A common informer is a person who sues on a penal statute 
which entitles anyone to sue to recover the penalty imposed. 
In bygone days there have been people who made a regular 
income by finding out breaches of certain statutes and recovering 
penalties. In more recent times there was a crop of cases in 
respect of certain Sunday entertainments. Today the general 
feeling is that offences should be prosecuted by the ordinary 
machinery of the criminal law and by persons without pecuniary 
inducement. This is what the Bill, if it becomes law, will ac- 
complish 

The Schedule of Acts providing for common informer actions 
contains a number of forgotten statutes and some almost 
forgotten offences. The earliest statute is 5 Edw. 3, c. 5, which 
refers to the Sale of Wares after Close of Fair, while the latest 
is the Representation of the People Act, 1949. The mention 
of the Maintenance and Embracery Act, 1540, recalls two 
offences of which few people other than lawyers have ever 
heard. Maintenance is defined as “ an officious intermeddling 
in a suit that in no way belongs to one, by maintaining or 
assisting either party, with money or otherwise, to prosecute 
or defend it, but as not being applicable to criminal proceedings.” 
Champerty is closely related to it. Embracery consists of an 
attempt to influence a jury corruptly. All three are indictable 
misdemeanours. 


Court of Criminal Appeal 


In R. v. Hertfordshire, JJ. (1845) 9 J.P. 198, it was laid down 
that a justice whose conviction or order is appealed against 
cannot take part in the appeal at quarter sessions. As an appeal 
to quarter sessions is a re-hearing, and by no means confined to 
legal argument, it is natural and proper that the members of the 
appeal tribunal should approach the case with a fresh mind not 
influenced by what has happened at petty sessions. We believe 
it to be the practice of some courts of quarter sessions to go even 
further and to arrange that no justice from the petty sessions 
division concerned shall take part in the hearing of the appeal. 


The position is obviously different when the matter is simply 
one of legal argument. In the Court of Criminal Appeal on 
March 20, the Lord Chief Justice was sitting with two judges, one 
of whom had presided at the trial of an applicant for leave to 
appeal. Lord Goddard said it had been the custom to adjourn 
in such cases, and the question was whether it was always 
necessary. Occasionally it was undesirable that the trial judge 
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should sit on an appeal. It all depended on the nature of the 


appeal. 

Where the appeal was simply based on arguments to the effect 
that the verdict of the jury was wrong, that had nothing to do 
with the judge and it was quite immaterial whether or not the 
judge who tried the case happened to be a member of the Court 
of Criminal Appeal before whom the case came, because that 
court did not interfere with the verdict of juries, provided that 
there was evidence to support their verdict, and no misdirection 
by the judge was alleged. 

There might be occasions in the case of final appeals when 
it would be undesirable, and might even be embarrassing, if the 
trial judge should sit. In former days when appeals were heard 
before the three Common Law Courts sitting in banc, it was a 
common thing for the judge before whom the trial had taken 
place, and whose ruling might be impugned, to sit. 


Where the ground of appeal was nothing but an argument that 
the verdict was a wrong verdict there was no reason whatever 
for saying that the trial judge should not sit on the appeal and, 
in fact, in some cases it might be very useful that he should do so. 


The older law reports contain examples showing that in the 
Court for Crown Cases Reserved the trial judge often sat as a 
member of the court, explained upon what basis he had decided 
the point of law involved, and was doubtless of considerable 
help in the deliberations of the court 


Unappreciated Legal Aid 

It has often been said that insufficient use has been made of 
the power to grant free legal aid under the Poor Prisoners 
Defence Act, 1930, although justices have, we believe, been 
making more use of it in the last few years. 





The idea of giving legal aid in criminal cases to those who 
need it but cannot afford to pay for it appeals to most people 
as a reasonable method of helping to bridge the gap between 
rich and poor 

Apparently, however, legal aid is often little appreciated. 
In the Court of Criminal Appeal on March 19, the Lord Chief 
Justice made some strong comments, and said that one of the 
commonest things put forward in cases which come before the 
Court is an attack on defending counsel. “ According to the 
accused,” Lord Goddard went on, “ their counsel has never 
done anything right. Complaint is made that counsel wrongly 
advised a plea of guilty or that he did not tell the judge some- 
thing which he should have told him, or that he did not call 
some witness.” 
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One of the main troubles connected with work among childrer 
especially those who have to be dealt with by the juvenile 
court, is that of finding foster parents or suitable lodgings 
The matter has been tackied in West Ham with good results 

An appeal for foster parents and lodgings made by the 
stipendiary magistrate and Mr. R. C. Boardman, chairman of 
the juvenile court, and probation committec, at a meeting 
held by the mayor in conjunction with the West Ham hostel 
for youths, resulted in 117 persons living in various parts of the 
British Isles offering themselves as foster parents and twenty- 


seven houscholders offering lodgings 


The Census 


On Sunday next, April 8, will take place the fifteenth census of 
this country. Save for 1941, when the war prevented it, there has 
been a census every ten years beginning with 1801. The enumera- 
tion for the purposes of the National Register in September, 1939, 
cannot be compared with a proper census it need hardly be 
emphasized that ordinary censuses have nothing to do with the 
National Register, or with any process designed to identify 
individuals. Local authorities are not directly concerned with 
the taking of a census, though they have been asked to help in 
any way open to them. Ever since the General Register Office 
was set up in 1837 the registrars of births and deaths have been 
the responsible local agents of the Registrar General to the 
Census. They are being used again on the present occasion, 
and their task in recruiting and controlling the operations of 
50,000 enumerators and in performing the many local processes 
involved has been no sinecure This time the questions to be 
asked are more numerous than in 1931 but all the questions, 
except three, have, in substance, been asked on some previous 
occasion. The three exceptions are (a) the question, addressed 
to married women under fifty who have been married more than 
once, asking the date of their first marriage, in addition to the 
date of their present marriage, (4) the additional question on 
education, asking people who have finished their full-time 
education to state the age at which it was finished, and (c) the 
set of questions on household arrangements, asking the heads of 
households to state whether the household has the exclusive 
use of, or only shares, a piped water supply within the house, a 
cooking stove or range, a kitchen sink, a water closet, and a 
fixed bath. The question about date of first marriage ts thought 
necessary because of the number of divorced and widowed 
women who have re-married, and it will enable the total number 
of children born to such women to be related to the whole 
period “ at risk.”’ The question on household arrangements will 
provide housing authorities throughout the country with useful 
local and comparative data 

The first purpose of a census is to count heads and for that no 
other method can take its place. We all have reason to be thank- 
ful for the valuable population estimates issued annually by the 
Registrar General, but all estimates need to be periodically 
checked with the facts. Apart from providing mere numbers 
both nationally and locally, the census provides a vast array of 
data about the condition of the people, their ages, their nation- 
alities, their education, their occupations, their industries, their 
places of work, without which the State and the loca! authorities 
would be gravely handicapped in their everyday work The 
first results will, as before, be produced in a preliminary report 
giving the populations by local government areas by sexes, and 
this report should be available within two or three months of 


census day Thereafter county volumes will become available 


followed by general tables and by volumes on special subjects 
such as housing, occupations, and industries, rounded off by 


the general report in three or four years time. On this occasion, 
however, the hope is held out that a number of important 
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results may be available within a vear of census day, based upon 
a one per cent. sample of the whole : this is an important innova- 
tion which will be watched with interest. Considering the great 
scope of the census results, the schedule of questions 1s a model 
of brevity and simplicity and a generation trained on form filing 
and football pools should have no difficulty in completing it 
It is high time we had a census. We can all fill up our form on 
April 8 (or if we are rigid Sabbatarians, on the morning of the 
next day) with the confident feeling that our efforts, combined 
with those of our fellow citizens, will bring benefit in time to all 


of us and harm to none 


Application to Hospitals 

As in earlier censuses, the responsibility for rendering a return 
in respect of persons present on census night in any hospital is 
placed, under the Census Order, 1950, upon the chief resident 
officer or other person for the time being in charge of the hospital 
The Registrar General, who is the central census authority, 
recognizes that this obligation will impose a fairly heavy admin- 
istrative burden on the staffs of large establishments, and has 
provided the following information which may assist them in 
making the necessary arrangements for the enumeration of all 
persons (staff, patients, and others) who spend that night in 
hospitals. In all hospitals with over one hundred residents 
(staff, patients, etc.) the local census officer-—-normally the 
Registrar of Births and Deaths—will have delivered a supply of 
the appropriate schedules during the week in which we publish 
this issue. For smaller hospitals, this will be done by the ordinary 
enumerator. The obtaining of the required information from 
each person on the hospital premises that night, and the comple- 
tion of the necessary schedules, are matters to be arranged by 
the chief resident officer and his obligation is discharged when 
the complete return ts handed to the census officer or enumerator 
who will call for it next Monday or Tuesday. It is contemplated 
that in hospitals with more than one hundred residents the 
enumeration of persons certain or most likely to be present on 
census night will have been going on throughout the week, care 
naturally being taken to check that the persons concerned are 
in fact still alive and present on the premises on the night of 
April 8. By this means the bulk of the work should have been 
spread over a period of some days. It is possible that some 
persons may, for personal reasons, be unwilling to give the 
required particulars to the chief resident officer, or the person 
deputed by him to obtain them. In such cases a separate confi- 
dential return may be made by the person concerned, and forms 
for these returns will be obtainable by arrangement with the 
enumerator or the local census officer. A person making such a 
return will hand it back to the census officer or enumerator direct 
(or under cover via the chief resident officer) and no particulars 
(except the name and relationship in columns A and B, which must 
appear) should be entered in the main hospital schedules in 
respect of that person. A green slip to identify such individual 
returns will also be provided by the census officer or enumerator 
It is hoped, however, that the call for such separate returns will 
be kept to the minimum. In general, the efficient working of 
the census machinery will depend upon full co-operation between 
the census authorities and the persons responsible at law for 
making returns, in this case between local census officers and 
chief resident officers of the hospitals in their sub-district. In 
view of the importance of the statistics which the census is 
designed to produce and which are of direct value to hospitals, 
the Minister of Health has expressed the hope that boards and 
committees will facilitate the taking of the census in their 
hospitals, by encouraging those responsible to co-operate fully 
and cordially with the local census officers and concert all 


necessary arrangements in advance 


Keeping Councillors Informed 

Increased delegation of the business of local authorities to 
committees with full power to act is a necessary consequence of 
the increase in their work. Dislike is sometimes voiced by young 
and energetic councillors, who feel that they are kept out of 
work in which they would like to take a share, if as councillors 
they are not given a chance to debate the proposals of committees 
before the proposals have been put into force, and also by older 
and more old-fashioned councillors who have nostalgic memories 
of the days before the passing of the Local Government Act, 
1933, when committees set up by the councils of boroughs could 
not (apart from a few towns where there were local Acts of 
Parliament) be given power to act, and could only recommend. 
Some local authorities have sought to meet the grievance by 
providing in their standing orders that a councillor who ts not 
a member of a committee may attend that committee's sittings, 
even when members of the public are excluded (as they usually 
may be), and other local authorities have adopted such devices 
as requiring a committee to report specially to the council, 
upon any communication made to the committee by a councillor 
who is not a member of the committee. We are not sure that 
either of these devices is a good one. We should on the whole 
prefer to rely upon the right of a councillor, when a committee's 
report is brought before the counct!, to ask questions and, in an 
extreme case, to move that the council disapprove of the com- 
mittee’s action. It is true that, where that action has already been 
taken in virtue of delegated powers, a motion of disapproval if 
successful will not of itself undo what has been done, but the possi- 
bility of such a motion would be a deterrent to the taking, in virtue 
of delegated powers, of a course which the committee has reason 
to think the council as a body would disapprove, and at the 
same time the committee would remain free to act according to 
its own judgment, within the scope of the delegated powers, and 
could consider whether the potential objecting councillor carried 
enough guns to make him a dangerous critic, or was ploughing 
a lone furrow in which the council as a body would not wish to 
walk. The taking by committees, under delegated powers, of a 
definite line of their own is in no way inconsistent with their 
giving full information to all members of the council. We have 
said more than once that we think it ts a mistake to circulate 
committee minutes to the council, or print committee minutes in 
the council's agenda, but there ought to be a full report of 
everything the committee does. We think also that a councillor 
Ought upon request to be supplied with copies of public docu- 
ments coming to the council as a body, even though action on 
those documents falls within the province of a committee excising 
delegated powers. We make this point because of a protest we 
have received from a councillor interested in housing who, not 
being a member of the housing committee of his local authority, 
had been refused copies of housing circulars reaching the council 
from the Ministry of Health. Apparently it was the council's 
practice to pass all such circulars at once to the housing com- 
mittee, and that committee had directed the clerk not to supply 
copies to the councillor in question. True, most such circulars 
are printed and on sale but, without co-operation from the 
council's officials, the councillor who is not a member of the 
committee will not know when they have been issued—or can 
only learn by putting himself to some trouble, as by obtaining 
copies from the Ministry of the periodical lists of documents 
issued. Even if it meant obtaining at the cost of the ratepayers 
some extra copies of every such published document, we think 
this would be justifiable expenditure for the sake of ensuring 
that councillors who take an interest in a particular piece of 
business, even though not charged by the council with executive 
functions in relation to that business, shall be able to keep 
themselves abreast of what is being done 
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ENFORCEMENT OF GUARDIANSHIP ORDERS MADE 
PRIOR TO R. ». SANDBACH JUSTICES 


By G. TAYLOR, Clerh 


A great deal had been written about the difficulties confronting 
ourts of nmary purisciction since the decision in KR. v. Sandbach 
Jiuast hx parte South (1950) 114 U.P. 514. Those difficulties 
are y real and, whilst it s not intended in any way to minimise 
them, they are not insuperable. It is submitted, however, that 

ore important consideration ts what shall happen in the 
future in respect of orders made in the past under circumstances 


not unlike those in the before mentioned case 


it common knowledge that prior to the Married Women 
(Maintenance) Act, 1949. complainants in matrimonial cases 
before justioes, frequently issued a second summons under the 
Guardianship of Infants Act, 1925, in respect of the children of 
the marriage. The purpose was threefold (1) an order for custody 
it pect of the children could be made if the principal cause of 


f (2) custody could be given during 


nt wa msucocessful 

infancy, 4 until twenty-one years and (3) there could be 

awarded a maxnmum weekly payment for mamtenance in respect 

of an unfant of £1, whereas for a child under the Married Women 

ts, the maximum weekly sum was 10s The court assumed 

diction to deal with both applications if the cause of complaint 

er the Marned Women Acts arose wholly or in part within the 

hetion of that court, and that, wherever the defendant 

ded, if such residence was in England or Wales. It follows 

that there must be countless guardianship orders 

sinst defendants who were not residing in the district 

ourt which made the order. Are such orders enforceable 

ture, and if it is sought to enforce them, what action 

court take if a defendant sets up the plea of want of 

at the time the order was made The question 

of some complexity, and it 1s proposed to examine 

thority as can be found, to ascertain if a satislactory 
be reached 

Thompson (1884) 49 J.P. 276, Lord Selbourne, 

the general principle of Law ts actor sequitor 

t only must there be a cause of action of which 

) take cognizance, but there must be a defendant 

the jurisdiction of that tribunal.’ Summary courts 

jurisdiction from statute, and it is impossible to 

diction, either by agreement of the parties, or by 

ndant thereto, if the court lacks jurisdiction 

wtance. In Foster v. Underwood (1877) 3 Ex. D. 1 

said, on dealing with the question of jurisdiction 

that consent has waived the objection I do not 

vant by waiving the objection The 

msent confer a jurisdiction which does not 

1 the decision in R. v. Sandhach Justices 

that Lord Goddard, C.J., in reading 

the court, said, “ In our opinion, the 

hat proceedings, other than any taken in 


t be brought where the respondent lives 


ipphcant lives, and for these reasons the 
> jurisdiction to make the order It 


that Guardianship orders made by courts of 

sun st defendants residing outside the 

local jurisdiction of those courts, have been made without 
riscact 

f enforcement presents difficulty, but some 

ved from the case of W' Queen v. M' Queen 


Ihe 7 | 1ST 
mdance can be d 
(1920) 1P. 335. where it was sought to enforce an orde 


to the Justices, Solihull 


made by an English court of summary jurisdiction, under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1925, against a Scotsman domiciled and resident in Scotland 
In deciding the case in the husband's favour, Lord Ashmore 
said, “ There being no initial jurisdiction over the complainer, 
the English court had no power to cite him to that court, and on 
that assumption, the subsequent procedure, including both the 
granting of the order to pay aliment and the warrant to apprehend 

all this is inept.” Whilst the decision is one of a court in 
Scotland, it was followed in the Court of Appeal in Forsyth v. 
Forsyth (1948) 112 J.P. 61 where, in giving judgment on similar 
facts, Bucknill, LJ., said: “In my opinion, the decision in 
M’ Queen v. M’ Queen was rightly decided, and a decision to the 
same effect should be given in this case.” 

It is not suggested that the above cases are conclusive, as it 
appears that there is some distinction to be drawn between cases 
where the court would not have jurisdiction even if the defendant 
was in this country and could be served and cases where the 
court would obviously have jurisdiction provided the defendant 
could be served, (see judgment of Somervell, L.J.,. in Macrae v 
Macrae (1949) 113 J.P. at p. 345). Guardianship cases at present 
under consideration, appear to fall within the former category 
and the court should not exercise jurisdiction even though process 
is properly served and the defendant appears and raises no 
objection to that jurisdiction. 

If the order was bad on the face of it, there appears no doubt 
but that the same would be unenforceable, if, for example, a 
sum in excess of the maximum had been ordered. In the present 
cases, however, the orders would not appear bad on the face of 
them, as the fact that the address of the defendant, as stated in 
the order, is outside the local jurisdiction of the court making it, 
is not conclusive. As was stated in the before mentioned case 
of Macrae v. Macrae (per Somervell, L.J., at p. 345) “* Ordinary 
residence is a thing which can be changed in a day A man 
is ordinarily resident in one place up to a particular day. He 
then cuts the connexion he has with that place and makes 
arrangements to have his home somewhere else. Where there 
are indications that the place to which he moves is the place 
which he intends to make his home for, at any rate, an indefinite 
period, as from that date he is ordinarily resident at that place 
and a person may be present in a place under circumstances 
which fall short of ordinary residence.” 

Furthermore, it is by no means certain that the court is entitled 
to disregard the order it has made. This conclusion it is sub- 
mitted, is properly drawn from Re Skinner (an infant) Skinner v 
Carter (1948) 112 J.P. 116, which arose by way of an appeal 
from an order of justices granting custody and maintenance to 
an adopting spouse on the basis that there was a valid adoption 
order in existence, which had been previously granted and 
where the marriage of the adopting spouses was alleged to be 
bigamous. Lord Greene, M.R., said (112 J.P. at p. 333) “It 
might well be thought by the legislature that, in dealing with 
questions of status, an order should remain a valid order when 
it has been made after proper investigation, notwithstanding 
that later on it is found that there was no jurisdiction to make 
it.” In cases under the Guardianship of Infant Acts, however, 
proper inquiries would reveal a lack of jurisdiction, and further, 
it does not appear that an order under those Acts is an order 
affecting status. 
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It is an undoubted fact that the order can be challenged by 
appropriate process and whether this is by certiorari or by 
appeal out of time with leave, is a question upon which the 
writer expresses no opinion. It may even be possible for applica- 
tion to be made to the court which originally made the order for 
variation thereof. Section 3 (4) of the Guardianship of Infants 
Act, 1925, provides: “Any order so made may, on the 
application cither of the father or the mother of the infant be 
varied or discharged by a subsequent order.” Though fresh 
evidence is not a specific requirement of the section, it was held 
in R. v. Middlesex Justices (1933) 97 J.P. 130, that fresh evidence 
is in fact necessary to support such application, but “ if injustice 
is to be avoided, the stringency of the test to be applied in deter- 
mining whether further evidence adduced in support of an 
application under the Guardianship of Infants Act, 1925, s. 3 
(4) must vary a great deal according to the circumstances of 
each particular case . . . the absence from s. 3 (4) of the Act of 
any express reference to ‘fresh evidence’ suggests that the 
court was intended to have greater latitude in dealing with 
applications under that subsection than it has under analogous 
Statutory provisions which expressly require the production 
of fresh evidence as a condition of the variation or discharge of 
any order made,” per Jenkin, J., in Re Wakeman, Wakeman v 
Wakeman (1947) 11! J.P. at p. 377. Furthermore, in the 
matter of custody, the paramount consideration is the welfare 


LEGISLATION 


The power of a court of summary jurisdiction under 34 Edw. 3, 
c. 1, to bind a person over when he has committed no offence, 
upon which we made some observations at 114 J.P.N. 613, 
appeared in the newspapers again in a recent case of the type 
which the scientific word-builder calls scoptophilia or voyeurism 
according as he prefers to play with Greek or French, and the 
popular press is sure to head with the name of “ Peeping Tom.” 
The facts were commonplace. A forty year old engineer was 
seen by a policeman to be looking through park railings at a 
“ courting couple.” The constable’s evidence was to the effect 
that the man was crouching on his hands and knees among 
bushes, peeping at the couple through the railings. Upon these 
facts he might no doubt have been charged with the thirteenth 
offence in s. 54 of the Metropolitan Police Act, 1839, since his 
behaviour might well have-led to a breach of the peace and have 
been deemed “ insulting,” not only by the couple but by ordinary 
persons, whose appraisal of such conduct could properly be 
taken by the magistrate as a guide to the meaning of the adjective 
At the page above mentioned and elsewhere, we have spoken 
from time to time of this enactment of 1839 of which, to say the 
least, we are not enamoured. Counsel for the police, however, 
in the present case, after stating that the conduct might have led 
to a breach of the peace, went on to say that there was “ no 
question of punishment,” and asked the magistrate to bind the 
man over under the Act of 1361, to put him, that is to say, not 
upon recognizances of the peace, but upon recognizances for 
good behaviour. It was stated by a learned contributor at 114 
J.P.N. 496 that this is a course not infrequently taken in cases of 
this class, and the most surprising thing about the case at the 
West London court is that the learned magistrate (who refused 
to bind the man over), did not seem to be aware of the wide 
powers given by the Act. “ Surely (he said) a magistrate has 
no power to bind people over for doing things unless they ought 
not to be doing them.” Upon being reminded by counsel of 


of the child and in that connexion, the adequacy of the provision 
for maintenance is of great importance Flood v. Flood (1948) 
112 J.P. 416. How much more important is it, therefore, that 
the provision for maintenance should be enforceable against 
the person required to make the payments under the order. 


In conclusion, it is suggested : 

(1) Either party could make application for discharge of the 
order under the provisions of s. 3 (4) of the Guardianship of 
Infants Act, 1925 

(2) The order will be enforceable until objection is taken to 
the initial jurisdiction, which presumably would be done on 
arrears process 

(3) If the question of jurisdiction is resolved in favour of the 
defendant, it would not appear proper to enforce the order 
further, but rather should the complainant be left to exercise 
her right which it is suggested she has under head | above, 
thereafter making application to the court having jurisdiction 
to make the order under R. v. Sandbach Justices, supra. 


In this connexion, however, it should be borne in mind that 
if the marriage of the parties has been dissolved by a decree of 
divorce granted since the making of the guardianship order, it 
not infrequently happens, that custody is also granted by that 
decree. Thereupon, a complainant should not make a further 
application in a summary court, but should apply for mainten- 
ance to the High Court. 


AND LIBERTY 


the provisions of the Act and of the decision in R. v. London 
Quarter Sessions (1948) 1 AN E.R. 72; 112 J.P. 118, establishing 
that a person put upon recognizances under this Act has no 
appeal, the magistrate continued “ this and other things seem 
to me to be a grave restriction upon the liberty of the action of 
the citizen.” We respectfully agree. The “ actions of a citizen ” 
who amuses himself by spying on the sexual activities of other 
people have, it is true, no claim to go unrestricted; he is a 
nasty creature, even nastier than the man whom journalists 
like to accuse (erroneously) of the offence of “ eavesdropping,” 
by which they mean looking in at windows where women can 
be seen undressing or the like. Such a man deserves punishment 
in some cases ; in others he is a pathological specimen, calling 
for medical rather than legal treatment—especially where, as 
in the present case, he is a man of middle age. (In the young 
such conduct can be regarded as natural and not in itself un- 
healthy curiosity ; it can be excused on the same principle as 
the puppy's investigation of the dunghill, and we suspect, in 
spite of what is said by some psychologists, can when the time 
arrives to put a stop to it be successfully cured in the boy as in 
the puppy—with a slipper.) It is not from sympathy with such 
persons, but from regard to the general principle of the liberty 
of the subject, that we return to the topic of recognizances under 
the Act of 1361. In cases of quite other types police prosecutors 
have, when it was found that no criminal charge could be 
established, fallen back upon the Act of 1361 in recent months ; 
it seems high time that there should be reconsideration of the 
power, both under statute and at common law, to bind over 
where no offence is charged. The lawyer can see the difference 
between such binding over and putting on probation, but the 
cases of which we spoke at p. 613 last year show that the 
journalist cannot and, in the minds of the acquaintances of the 
persons concerned and of the general public, the stigma will be 
much the same as that of a conviction. 
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ect coniains 
cparate and suin f : st lamb 
Any police constable ay 
any person who has in his possession or ts conveying 
anything which may be reasonably suspected of 
! niawfully obtai The verbs are the same in 
efh as tho ised s. 66 of the Metropolitan Police Act, 
1839; the person ts 1 the same—-a person who has or 1s 
conveying a suspected thing, instead of a person suspected of 
having or conveying. This seems a distinction without a differ- 
ence. The order of the verbs is also (as we have said elsewhere) 
worthy of note. It appears that a constable may (for example) 
stop and search a person, man or woman, in the street. The 
second limb of subs. (1) enacts that such person” (which 
presumably means a person who “ has in his possession or ts 
conveying anything which may be reasonably suspected of 
being stolen or unlawfully obtained) shall “ unless he gives 
an account to the satisfaction of a court of summary jurisdiction 
of how he came by the same be hable to a penalty of not more 


than £5 or (except in the case of a first conviction) in the discretion 
of the court to imprisonment for any period not exceeding two 
month We assume that a person is “ convicted nder this 
subsection if the court not satished with his account 

that “ penalty reans “ fir iF nvict does not 


| 


le con law, 


neue 
on can 


ocedural 


hOocal 


be reasonably suspected “ (also 


Acts) does not indicate whether 


(or 


bec ay ill ) riiamer can 
intenac trat i sinner ’ \ i coessful 


| 


ted, 


with hes v sinh ruk res 

should be st ? n the street by 

even taken into Custody if s ) n may 

bly suspected of having, in the riod of the 

tion, succeeded i y aining eighteen 

pennyworth of meat on two peoj oks bs (2) 


respect to 


forbids exercise of the powers of U section with 


licensed pawnbrokers or their servants apprentices or agents in 
a licensed pawnbroker’s shop This aga s badly drafted 
Presumably the pawnbroker’s apprentice is not immune from 
being stopped and searched at all times and in all places. He is 
not, that is to say, given carte blanche to be in possession out of 
business hours and away from the shop of the proceeds of a high- 
way robbery. In other words, the phrase “ in a licensed pawn- 
broker's shop ™ must be adverbial, qualifying the verb “ shall 
not be exercised,” and not adjectival, qualifying the noun 

agents From this it follows that the powers of subs. (1) 
are exer ¥ I merely in streets and such like places but im 
shops o places indoors: in short, anywhere within the 
borough—in this in r beyond the powers of s. 66 of the 
Metrop: in 199. which as was laid down by 
Black burn ( ‘ (1866) 30 J.P. 485 can be ex 
ercised only in t ( iny rate (Ww y Vv. Peace {1950 
2 All E.R. 724; n course of a journey : certainly 
not ma se, ren or other premises per Lord 


Goddard, 26 and 504 of the respective repor 
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We have analysed this local Act section with this degree of 
care, partly in deference to our learned correspondent, an officer 
of a county counct! (not one of those which has sought the power) 
who seems from his communication to us to be in two minds, 
t to favour extending the clause to other areas ; 
partly because analysis must show (we think) that the clause 
cannot ever have been considered adequately by Parliamentary 
committees, from 1839 to the present day. From the Nottingham- 
shire Bill it was withdrawn, we understand, after opposition from 
non-<county boroughs (not now police authorities, and so 
perhaps the more ready to think of the liberty of the subject 
when police powers are sought to be extended) and also from 
certain clerks to justices. If our information ts correct on this 
point, such opposition to powers sought in local legislation ts a 
new phenomenon, and potentially most valuable. Experience 
shows, unfortunately, that committees in the First House to 
which a local legislation Bill is sent cannot be relied on to pre- 
serve the liberty of the private person, when proposals for creating 
new offences or endowing local authorities with new and drastic 
powers are supported by evidence, however tenuous, or by an 
appeal to precedent. The private persons affected cannot be 
heard before the committee, and a proposal which has passed 
committee im the First House will not be rejected in the Second 
House unless there are opponents with a locus standi to be heard 
Clerks to justices, even though they have no /ocus in the parlia- 
mentary sense, could (if they would) do much to see that attention 


whether of 


was drawn betimes to proposals of this sort 

We have mentioned precedent. Obviously, a case can be put 
forward for saying that the London section above mentioned 
ought not to stop at the arbitrary and accidental boundary of 
the metropolitan police district. It can be said that the Liverpool 


sections which have given rise to so much litigation ought, if 


their powers are needed in the city, to be extended to Bootle, to 
cover a great part of the Liverpool Docks, to other dockside 
areas, and across to Birkenhead. It can be said that the Rochdale 
section analysed in this article, if right in Rochdale and Rother- 
ham, ought to apply in Oldham and Sheffield ; indeed, that 
Lancashire were right in asking for it and that other counties 
might do likewise. This is logical : freedom narrowing down, as 
Tennyson might have said, from precedent to precedent, the 
local legislation system working in a manner which may have 
been justifiable when the metropolitan and Liverpool Acts were 
enacted a hundred years ago, but cannot be justified today 


Logic works today more truly in the opposite direction. If 
these powers are good, let them be put into proper form by 
parliamentary draftsmen and embodied in a public general Act, 
but do not meantime extend them piecemeal 

We do not consider that new powers of arrest, either of the 
London and Liverpool pattern or the Rochdale pattern, should 
be given anywhere until there has been an inquiry by a strong 
committee, either a departmental committee or a joint select 
committee of both Houses, into the whole question of arrest 
without warrant on suspicion. When a conclusion is reached, 
there ought to be no new powers given in this matter by local 
legislation ; powers, if justified (and as regards powers going 
beyond the existing general law we have an open mind) should be 
contained in the general law, and London, Liverpool, and the 
rest should be brought into line 

Criminal law and its ancillaries, such as the power of arrest, 
ought not to differ according to the accident of a local govern- 
ment boundary, or the still more accidental circumstance that 
a local authority, happening to promote a Bill in Parliament for 
quite other purposes, spatchcocks into it an exceptional power 
for its own police. 


A VANISHED TENANT 


4 troublesome question for the lawyer advising a property 
owner arises when a tenant disappears, and it is desired to obtain 
possession of the property. In a properly drawn lease there will 
be provisions under which the lessor can proceed, even though 
the parties to a properly drawn lease do not normally expect 
such a contingency. But the overwhelming majority of proper- 
ties are let upon agreements which are more or less informal ; 
even when formality is attempted, the form more often than not 
is badly conceived, failing to produce the effects intended by the 
parties. Our experience does not suggest that lettings by local 
authorities under the Housing Act, 1936, are, normally, by way 
of agreements drawn up any more skilfully than the agreements 
commonly used by private landlords and the managing agents of 
ordinary weekly property 

A curious case, of the kind we mentioned at the outset of this 
4 local authority had some houses ear- 
marked for “ aged persons.” This practice is now recognized, 
but is not recognized expressly in the statutes : in other words, a 
person not “ aged ” who (otherwise) lawfully gets into occupa- 
tion is not an unlawful occupant merely by reason of the ear- 
marking. He may not even know of it. If the local authority 
wish to bring it home to him that it is only in his character of an 
aged person that he may continue occupying, something must 


article, recently arose 


be said in the agreement 

An aged person may quite properly have a younger person 
living with him in the house: often he could not live there 
by himself. An aged person may also, though perhaps not so 
often, be able to travel beyond the orbit of his landlord and his 


friends. At any rate, in the case we are considering, the tenant, 
a widower, had had a widowed daughter living with him: she 
was not an aged person, and when he disappeared the council 
naturally wished, after several months, to resume possession and 
relet the house to another aged person on their waiting list. The 
daughter had, however, gone on paying rent and the council had 
accepted it—as a matter of law, these payments were made by 
her as agent for her father, since she had no /ocus standi of her 
own. In practice, in such a case it can happen that months elapse 
before the rent collector learns that the tenant, the principal, has 
disappeared 

Now, unless the contract so provides, the tenant of a dwelling- 
house is not bound to reside therein. In a formal lease for years, 
there will be negative covenants, not to use the house otherwise 
than for residence, and positive covenants to do various things 
broadly, to pay the rent and other outgoings and to keep the 
house in decent condition. So long as these covenants are 
satisfied, it is nothing to the landlord whether the physical 
occupation is by the tenant himself, by his wife or daughter, or 
(apart from covenants against assigning or subletting) even by 
a stranger. It follows that if a lessor wishes to ensure that the 
house is occupied by nobody who is not an aged person, or an 
impoverished cheesemonger, or as the case may be, he must 
stipulate accordingly, and provide expressly for a right of re- 
entry upon breach of the stipulation. We were not told precisely 
what was in the agreement used in the case before us, but 
evidently there was no express provision under which the council 
could enter and turn out the daughter of the vanished aged 


person 
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that is to say, under the necessity of putting ar 
wnt's mterest, and this, although the interest was 
4 weekly tenancy, they could only do by notwe to quit 


question, therefore, which arose was how the note t 


quit should be served The council's own suggestion was that 
the daughter, who was on the premises and was paying the rent 
week by week as agent for her father, was on that account an 
agent empowered to receive on his behalf any notwes relating 
to the property and (specifically) to receive a notice to quit 
We felt bound, however, to advise that this argument would 
not hold water There are in standard text-books on the law of 
‘ 


landiord and tenant many cases cited, as if showing that a 


landlord's notice to quit may be effective, though served on a 
person other than the tenant, but upon examination of the actual 
reports, some pretty old, it will be found that several of the cases 
(which text-books mention as if suggesting that notwe to a 
person other than the tenant may be effective), turn out to have 
been decided in other contexts, some of them even upon statutes 
which expressly provided for serving notice upon a person other 


than the primary addressec 

We quote the two which come nearest. In Doe d. Prior v 
Ongley (1850) 20 L.J.C.P. 26, a tenant of substantial property had 
After his 
attorney had the whole management on behalf of his widow 


charged his interest, and sub-let parts of it death an 
im the tangled condition of the estate, the court held that notice 
to quit served by the head lessor upon the attorney was effective 
In Papillion v. Brunton (1860) 29 L.J.Ex. 265, an attorney was the 
person who received rent for the landlord, and apparently the 
A notice of 
the termimation of the tenancy served on the attorney was held 
good. But note that in Doe d. Prior vy. Ongley, supra, the facts 
were so peculiar that the court could not avoid the conclusion 


person with whom the tenant always did business 


that the agent who managed the sub-lettings was an agent for 
all purposes, and that in Papillon vy. Brunton the attorney was the 
landiord’s agent, not the tenant's, and tenancy was put an end to 
by the tenant, not by the landlord. That case, at all events, is no 
suthority for thinking that a tenant's right to be in possession 
can be destroyed by notice to anybody except the tenant. Doubt- 
less, a tenant could appoint an agent for receiving notices as 
well as for any other purpose, but agency is a contractual 
relationship which, if disputed, has to be proved : in Papillon v 
In Pearse v. Boulter (1860) 
(the same year) it was disputed, and the court held 


Bruntor upra, it was not disputed 


} Al 133 


that a landiord’s agent for collecting rents was not an agent for 
receiving a tenant's notice. By parity of reasoning a person who 
ed to pay money is not, on that account, to be pre- 

© be authorized also to receive notices adverse to his 
principal's interests, or to surrender his principal's property, 
even to the principal's landlord. Cases where delivery to a wife 
or servant has been held sufficent, ¢.¢., London School Board vy 
Peters (1902) 18 T.L.R. S09, have either been decided on the 
footing that the notice is presumed to have reached the principal, 
a presumption which cannot exist when he has disappeared, or 
upon the presumption that a wife or servant is a general agent 
to receive letters on behalf of the head of the houschold, a 
tion which is rebuttable Nicholson (1872) 

Hil ol In thes case Lord Hatherley, L.¢ 

One comes back, therefore, 


Tanham \ 
. made the 
n of such cases perfectly clear 
principles. The council tenant, or the weekly tenant of 
landlord, has as much right to go round the world as 

has the millionaire tenant of a mansion, and all the landlord is 


his absence is that some person shall be left 


entitied to during 
with instru ms to pay the rent and perform any other tenancy 
obligations tenant of e:her class is perfectly entitled to 


put his daught« w a frend into the house, unless the tenancy 


agreement forbids this 


So far, therefore, as the ordinary law of landlord and tenant 
was concerned, the tenant would, after a notice to the daughter 
(unless it could be shown that her father had entrusted her with 
a duty to receive it and hand it on to him) be exactly in the 
position described by a passage in 20 Halshury 141 (para. 151) 
where it says If the tenant has disappeared, service becomes 
impossible unless the lease makes special provision for such a 
case, as by authorizing service of the notice on the premises or at 
the lessee’s last known address : Hogg v. Brooks (1885) 50 J.P 
118. Note the parallel between the provision suggested here, 
in a case in 1885 (/.¢., earlier than the modern Housing Acts), 
and the provision made by s. 167 of the Housing Act, 1936 
In the case before us, we felt that the most practical suggestion we 
could make was to draw up a formal notice to quit, addressed 
to the tenant, and have it served by a responsible member of 
the council's staff (not a mere rent collector) personally on the 
daughter, its purport being explained to her. For the merit, 
such as it is, of this explanation to the person who is being treated 
as agent for the tenant, see Doe d. Buross v. Lucas (1804) 5 Esp. 
153. She might consent to leave. If she did not, the case would 
branch off according as the house was or was not within s. 167 
of the Act of 1936. If not, and if the occupying daughter were 
to consult a competent solicitor, we greatly doubt the chance of 
getting an eviction order against her, as a person holding over 
after termination of the tenancy, because, unless the lessor could 
prove or she admitted that she had her father’s authority to 
accept the notice, its service on her would have no effect and his 
tenancy would still subsist 

In the case, however, where the lessor was a local authority 
and the house provided under the Housing Act, 1936, the next 
step would be a notice to her under s. 1 of the Smal! Tenements 
Recovery Act, 1838, as being “ a person by whom the same shall 
then be actually occupied "—the contention being that the 
father’s tenancy has been determined : see the concluding words 
of s. 156 of the Act of 1936. The council could then try to con- 
vince the court that the notice to quit was effectually served 
by reason of para. (5) in s. 167 of the Housing Act, 1936. Or 
the council might if they preferred try to get under cover of s. 167 
by way of para. (c) in that section, viz., registered post addressed 
to the tenant at the house: Re Follick, ex parte Trustee (1907) 
97 L.T. 645—a banktuptcy notice in that case, not a housing 
notice, but both have a statutory mode of service, and the 
language of the statutes is indistinguishable. The reason why 
we suggested method (4) as a first choice was that it would ensure 
that the daughter, who was holding the fort, would know what 
was in the notice, which would lead up to the notice under the 
Act of 1838. We believe local authorities have secured posses- 
sion in similar cases in this way. The argument to be advanced 
is that management is vested in the local authority by s. 83 ; 
that determining tenancies is a step in management (this is clear 
since Shelley v. London County Council and Harcourt v. London 
County Council [1948] 2 All E.R. 898; 113 J.P. 1; that you 
cannot determine tenancies except by notice, and therefore that 
a notice to quit is a “ notice, order, or document required or 
authorized to be served under this Act.”” In this context it may 
be worth remarking that in s. 167 the preposition is not “ by ” 
but “ under.” Section 167 would be stronger in the council's 
favour if it said “ for the purposes of this Act: the notice to 
quit, though served for the purposes of the Act, is “ required 
by " and is “served under” the common law. However, the 
decision of the House of Lords last cited does seem to hold out 
a chance of success along the line of attack by way of s. 167. 


A LIBRARY LAMENT 
When seeking Reports it is frequently found 
That the volumes you need are not back from being bound. 
Pt. od 
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CHIEF CONSTABLES’ 


ANNUAL REPORTS, 


1950 


(Continued from p. 183 ante) 


6 COUNTY OF LINCOLN 


The police area ts 1,692,773 acres and the population $35,870 
Established strength is 693 and at the end of the year there were 
nho vacancies 

The chief constable, in an introduction to the report, says 
“ The value of an annual report is generously acknowledged 
in most quarters, but there has been some criticism of the cost 
of producing the earlier issues. Attention has, therefore, been 
directed to the problem of effecting economies, without destroy- 
ing the character of the report or sacrificing interesting material 
It is hoped that the desired object has been achieved by stating 
the facts more concisely oa 

During the year 386 applications were received and of the 
number seventy-five were accepted for appointment. The wastage 
through retirements and for other reasons was forty-seven. The 
average number of days lost by each member of the force due 
to illness was 7.76, the year before it was 8.18 ; in 194] the figure 
was 7.99 

The active strength of the special constabulary is 1,872, of 
which 1,396 have uniform. There are 267 vacancies. Police 
pensioners, including widows and dependants, aggregate 429 
During 1949, thirty-four more houses were built 

indictable offences numbered 4,200, of which 2,304 were 
detected ; in the previous year the figures were 4,436 and 2,326. 
Juveniles dealt with for criminal offences increased from $57 in 
1949 to 563, whilst the offences committed by them were 577 
and 608 respectively 

Licensed premises totalled 1,636 and there were 220 registered 
clubs. There were 201 persons proceeded against for drunken- 
ness, against 182 in 1949. Fourteen people were drunk on 
account of drinking methylated spirits, the year before there 
were nine 

Road accidents reached 6,219 compared with 5,057 in the 
year before. There were ninety fatalities, sixteen more than in 
1949 and forty more than in 1948. Injuries numbered 2,427 ; 
that is a higher figure than any recorded during the past eleven 
years and of all the accidents forty per cent. were attributable 
to the bad driving of motor vehicles. 


7. STOCKPORT 


The acreage is 8,598 acres and the population 140,900 
Established strength is 204 and the actual number engaged at the 
end of the year was 201. Applications numbered 133 of which 
forty-one were accepted; sixty-six failed in the entrance 
examination. 

Road accidents reported to the police were 1,247, involving 
nine persons killed and 481 injured. Sixteen drivers were con- 
victed of being under the influence of drink whilst in charge of 
motor vehicles. School wardens are in attendance in the vicinity 
of schools and thirty-four are engaged on these duties “ but it 
is difficult to maintain the staff at maximum strength as there 
are frequent resignations, and the low wage paid does not 
attract suitable applicants.” 

On the question of police buildings the report comments : 
“ During the year efforts have been made to obtain sites for the 
erection of new police headquarters but no suitable site has been 
found.” 

Premises licensed for the sale of intoxicants total 275, seven 
more than in 1949. There are sixty-six registered clubs with a 
membership of 23,381 


Indictable offences numbered 2,128 against 1,501 in 1949, 
Juveniles dealt with for crimes totalled 231 


8 BARNSLEY 

The acreage of the borough is 7,817 and the population 
73,877. The established strength of the force 114 ; vacancies at 
the end of the year were eight. The authorization of special 
constables is 228, of which 122 have been recruited 

There are 183 licensed premises and thirty-four registered 
clubs with a membership of 19,009. One hundred and two males 
and five females were charged with drunkenness, an increase of 
forty-six on the year before 

Criminal offences reported to the police were 1,087 against 
1,117 in 1949, the offences detected were 667 and 724 respectively. 
Two hundred and twelve juveniles were dealt with for crime, the 
year before the number was 239 

The total of road accidents was 623, an increase of cighty-cight 
on the year before. Five pople were killed, five less than in 1949, 
and 276 were injuries 

% DEWSBURY 

The area of the borough is 6,720 acres and the population 
52,780. Authorized strength is ninety-one and at the end of the 
year there were eleven vacancies. The intake during the year was 
six probationers, and retirements numbered five 

On the subject of housing the report shows that since the end 
of the war twelve houses have been either bought or built, and 
that four more are in course of erection. 

There were S11 indictable offences during the year, against 
554 in 1949 ; 54.7 of crimes committed were detected. Property 
stolen amounted to £6,930 (£6,029 in 1949) and that recovered 
£2,204, compared with £1,705 the year before. Sixty-six children 
were dealt with for indictable and non-indictable offences, in the 
previous year there were sixty-five. 

Road accidents totalled 504 and persons killed, three ; injuries 
amounted to 117 ; during 1949 the figures were 446, two and 118. 

There are 151 licensed premises and forty-one registered clubs 
with a membership of 17,578. Thirty-one cases of drunkenness 
occurred against twenty in 1949. Six persons were dealt with for 
driving whilst under the influence of drink. 


10. CARDIFF 

The area of the city is 14,060 acres and the population 243,500. 
Authorized strength is 434 and at the end of the year there were 
forty-six vacancies Twenty-seven appointments were made. 
The establishment of policewomen is twenty and there are five 
vacancies 

Indictable offences totalled 3,025 against 3,100 the year before ; 
340 juveniles were dealt with, in the previous year there were 287 
and in 1939, 207. Forty-one per cent. of all offences were 
detected compared with thirty-eight in 1949. Stolen property 
was valued at £40,303 and that recovered at £10,636 

Road accidents numbered 1,755; twenty-one people were 
killed and 829 injured. By comparison with the year before there 
was an increase of ninety-seven accidents, one fatality, and 119 
injured. 

Licensed premises number 288, sixteen more than a year ago, 
and there are seventy-one registered clubs with a membership of 
46,570. Charges of drunkenness referred to 187 males and thirty 
females ; the year before the figures were 120 and twenty-five 
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Justice of the Peace and Local 


LAW AND PENALTIES 
OTHER 


No. 20 


LICENSING--APPLICATION FOR ORDINARY REMOVAL OF 


LICENCE 

An application for the ordinary removal of a justices’ “ on “ licence 
attached to premises known as the “ Grapes ” was considered by the 
Newington licensing justices on March 5, 1951. The premises to which 
it was desired to remove the licence already enjoyed a justices’ beer 
and wine “on™ licence and were situate within the same licensing 
district. The recent history of the “* Grapes ” has been that after the 
licence had been renewed in February, 1950, at the gencral annual 
hoensing Meeting, application was made to the licensing justices at the 
adjourned meeting that year to assess the monopoly value attributable 
to the premises. The reason for the application was that the owners, 
a London brewery company, were making an application in the Black- 
heath division of the County of London for a new “ on™ licence and 
desired, if the application was granted, to surrender the licence of the 
“ Grapes “ so that the monopoly value attributable thereto might be 
taken into account in assessing the net monopoly value payable upon 
the grant of the new licence in the Blackheath division 

The monopoly value was assessed at £2,000, but the brewers’ plans 
went astray when the Blackheath licensing justices declined to grant 
the new licence. On March 25, 1950, the brewers’ lease of the “Grapes” 
terminated and, contrary to their previous expectations, they found 
themselves unable to obtain a renewal from the freeholders who went 
into possession and converted the public house into business premises 

Counsel! (Mr. Sidney H. Lamb) supporting the application for 
removal, which was unopposed, stressed that if the application was 
granted owners would surrender the beer and wine on licence 
attached to the premises to which it was hoped to remove the full *‘ on” 
hioence of the “ Grapes * and pomted out that no compensation would 
have to be paid for the beer and wine licence 

The application was refused and the owners timated that no 
application was being made for the renewal of the licence of the 

Grag 
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heipfu 

App nS linary removal of justices’ licences 
under d nsing (Consolidation) Act, 1910, and subs 
sector pov » the licensing justices to sanction a remo 
any prem a heensing district within the same county 
special removy a justices’ licence on the other hand may only 
granted premises within the same heensing district, and it will be 
recalled that t ubs. 2 of the section, the only grounds upon which 
special remo be granted are cither that the premises are required 
for the improv ghways or for any other public purpose or 
that they hay red unfit for use by fire, tempest, or other 
unforeseen or unavordable calamity 

Section 6 of the Licensing Planning (Temporary Provisions) Act 
1945, prohibited ordinary or special removals in a licensing planning 
area and, as is well known, the whole of London is such an area 
Section 33 of the Licensing Act, 1949, however, removed this pro- 
hibition in cases where the application was to remove to premises 
which are already licensed premises, provided licensing planning con- 
sent is first obtained 

It will be recalled that s. 26 of the Act of 1910 which prescribes the 
manner in which applications for ordinary removals are to be made, 
enacts that such application may only be heard at brewster sessions (a 
special removal can be sought also at a transfer sessions) and the order 
authorizing the removal! requires confirmation 

The Act of 1945 provides by s. 7 that, in general. applications for 
new licences require licensing planning consent and that where this is 
granted, confirmation need not be sought but s. 33 of the Licensing 
Act. 1949 t 


hough rendering licensing planning consent a pre-requ 
¢ hearing of the application for ordinary removal by the 
loensing justices, is silent as to the necessity of obtaining confirmation 
and the better opimion appears to be that such applications require, in 
a licensing planning area, both licensing planning consent and 
confirmation 

The application for assessment of monopoly value came before the 
licensing justices last year by virtue of the Finance Act, 1947, s. 73 
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IN MAGISTERIAL AND 


COURTS 


(4) (a), and it will be appreciated that at the time the figure of £2,000 
was fixed, trade was being carried on at the “ Grapes * in the normal 
way, and the licence had been renewed for twelve months to run from 
April 5, 1950 

A most unusual position arose on the brewers being dispossessed 
at Lady day, 1950, and the premises being converted into business 
premises for, in the course of conversion, structural alterations were 
made which clearly fell within the ambit of s. 71 of the Act of 1910 and 
the view was taken, the writer believes rightly, that the licence which 
ran for twelve months from April, 1950, remained in full force, not- 
withstanding the fact that the licensee had no right to enter upon the 
premises and in these circumstances it would, in theory, have been 
possible for proceedings to be instituted under s. 71 (3) of the Act of 
1910. 

It is interesting to speculate what the position would have been had 
the brewers made application again this year to the Blackheath 
licensing justices for the grant which they were unsuccessful in obtain- 
ing last year. There is nothing in s. 73 of the Finance Act, 1947, which 
renders it obligatory upon the holder of a justices’ licence who proposes 
to surrender it in the event of obtaining some other grant, to ask for 
the monopoly value of the licence to be surrendered to be assessed 
immediately before the application for a new licence is made, and it 1s 
submitted that in the special circumstances set out above it is extremely 
improbable that, had the licensing justices been asked to assess the 
monopoly value of the “ Grapes " in February, 1951, they would have 
fixed the figure at anything more than a purely nominal one 

It would seem that there is in this respect a slight flaw in s. 73, but 
no doubt any licensing bench, on being told that it was proposed to 
pay for part of the monopoly value payable on a new grant, by 
surrendering a as to when 
the licensing justices in that division had assessed the monopoly value 
of the licence offered by way of surrender R.L.H, 


cence in another division would inquire 


PENALTIES 
West Bromwich—January, 1951— stealing a brooch and two bottles 
of perfume fined £3 Defendant, a woman of 
fifty-three, said that for the last mine months everything she 
touched she had to put into her shopping bag On a recent 
n her shopping bag before 


i 


value 6s. 3d 


occasion she had put all her ornamer 
going out shopping and had to go back again to empty her bag 

West Bromwich January, 1951-41) stealing a motor cycle value 
£225, (2) no friving licence—-(1) fimed £2, (2) 
fined £1, and to pay 10s. costs. (3) fined 10s Disqualified for 
twelve months, the disqualification to be limited to motor cycles 
other then army service vehicles Defendant, a nineteen year 
old soldier with a good Army record 

Oxford—January, 19511) obtaining £3, from a Post Office with a 
forged Savings Bank Book, (2) attempting to obtain £3, from 
another Post Office —fined £10 To make restituuion of £9 
Defendant. a married man with two children, living apart from 
his wife, asked for two further charges to be taken into considera- 
tion. He had obtained £3 in each case 

Oxford—January, 1951 —selling two pairs of nylon stockings at prices 
exceeding the maximum permitted charge (two charges)—fined 
£15 on each summons. To pay £2 costs. Defendant, who had 
been convicted of a similar offence last August, was ordered to 
refund 2s. Sd., on each pair of stockings being the excess charge. 

Oxford—January, 1951—offering to sell utility clothing at a price 
exceeding the maximum permitted charge (11 charges)—fined £2 
on each of ten summonses, £5 on another and to pay £3 3s. costs 
Excess charges on the articles, women’s outer wear, varied from 
3s. 6d. to £1 12s. 3d 

Rhy!l—-February, 1951—41) ignoring a “ halt " sign, (2) exceeding the 
speed limit—1) fined £5, (2) fined £10 Police 
followed defendant's 39 h.p. car at 74 m.p.h. but defendant drew 
away. Defendant travelled at an average of 58 m.p.h. through a 
built-up area 

Bristol February, 1951 
ment. Defendant, a man of forty-nine with eleven pre 

victions, said he had been out of work for two year 

Loddon—February, 1941—throwing down waste paper on the high- 
way—fined 10 Defendant, eating fish and chips with other 
youths, threw newspaper and greaseproof paper imto the road 
Local residents had complained 

Leiwester—February, 1951—refusing to pay a 2d. fare on a bus 
fined £2. Defendant, a woman, told the conductress the fare 
was I}d., and that she did not know her job 


wurance, (3) 1 ‘ 
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Redgrave's Factories, ete Acts. Supplement to Seventeenth Edition 
hy John Thompson, Harold KR. Rogers. London : Butterworth & 
(o, (Publishers; Lid., Shaw & Sons, Lid. Price 10s. net 
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Constitutionan! Law. &. ©. 5S. Wade and G. Godfrey Phillips. Fourth 
I dition. London : Longmans, Green & Co. Price 35s. net 
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The ( ivil Service Today. By T. A. Critchley. Londen : Victor Gollancz 

ltd. Price 12s. 6d, net 
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risen from the ranks to an administrative position, so that he can offer 
the public the fruits of a wide experience. It is a wholesome sign of 
the umes that His Majesty's Government have been willing to allow 
the publication of the book, although of course it 1s not to be taken in 
any sense as an official publication. The Service has grown enormously 

nee the end of the first world war, a point of time which was marked 
by the publ.cation of several smal! books upon its working, amongst 
them a notable contribution by Lord Beveridge himself. The cause of 
the expansion is explained by Mr. Critchicy in his opening chapters, 
from which he goes on to speak of its present organization and 
methods. The overwhelming influence upon the daily life of the Crvil 
Service of political expediency is properly emphasized, and there ts 
an informative chapter upon the use in modern techr x ol public 
relations After this there are several chapters examining the work of 
different departments, grouped under the main headings of those 
which collect money and those which spend it, and then with the 
tendency shown he nationalization statutes (although im fact it 
was much older) to set up independent or semi-independent corpora- 
tions. Diagrams and tables at the end indicate typical methods of 
Organization and the arrangement of ff. We have tested the book 
at several points and found no serious ground for challenging its 
accuracy, although, here and there, there are things which might have 
been differently expressed or in which the balance could have been 
different 


Industry and Prudence : a Plan for Accrington. By J. S. Allen and 
R. H. Mattocks. Published by the Borough of Accrington. Price 3s. 


This is a good example of a type of work of which there were several 
soon after the end of the second world war The Town Council of 
Accrington commissioned Professor Allen and his late partner, Mr 
Mattocks, to produce the plan in 1946, but before their work was 
finished the Town and Country Planning Act, 1947, had deprived the 
counci! of its planning functions The council are the more to be 
congratulated, in having decided to go ahead with publication. The 
book will be useful not merely to the county counci! as planning 
authority but to the loca! authorities of many similar areas. The main 
title is taken from the borough motto, and the work itself indicates 
how singularly the Victorian era failed to combine “ industry ” and 
“ prudence " in the development of land Accrington is no worse 
than many industrial towns, in Lancashire and elsewhere. Indeed, 
as a smal! town, it is better than many others. Nevertheless there are 
large sections of the town which would have no place in any modern 
redevelopment. The work is pleasingly got up ; it has a fascinating, | 
short, historical introduction with a good character sketch of the old 
worthies who created England's industna! greatness. It can be recom- 
mended to members and officers of all local authorities, who are con- 
cerned with modernizing towns of similar character and history 


Practical Points on Planning Law. Fdited by Harold J. Brown. 
London : Sweet & Maxwell, Lid. 1951. Price 15s. net. 


Our contemporary, the Journal of Planning Law, contains a column 
of Practical Points, similar to our own but confined to the Journal's 
special field. The present book collects nearly 300 of the answers 
which the editorial staff of the Journal have given to correspondents, of 
which it is said in the foreword that more than two thirds have not 
previously been published. As our readers know, we are ourselves 
prepared if necessary to deal (by way of answers to Practical Points) 
with queries which for some reason is not desired to publish : for 
example, because doing so might disclose a defect in the law of value 
to unscrupulous persons, although ordinanly we much prefer to 
publish the questions and answers for the benefit of all our readers 
It is rather surprising therefore to find that our contemporary has 
allowed so many as two thirds of its queries to remain unpublished 
until now, but the value of the present work will be al! the greater 
in that the informed opinions of the editorial! staff will reach a wider 
audience. We have been interested to see that a certain number of the 
queries have been duplicated and been sent to us. It is satisfactory 
that we have, on the first reading at any rate, not found any upon which 
our own answers differed from those of the specialists whose opmmions 
are quoted in the book. Since there ts a tendency for questions to 
recur, and all the Practical Points in the book are wine Questions 
which have arisen in practice, and have been submitted to the Journal 
by subscribers, it is to be expected that many of those questions will 
come up again. The book can therefore be recommended as one which 
the local government official! and the solicitor in private practice (and 
indeed members of other professions who are concerned with planning) 
can usefully have at hand 
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CORRESPONDENCE 


{The Editor of the Justice of the Peace and Local Government 
Review invites correspondence on any subject dealt with in its 
columns, for example, magisterial matiers, probation, local govern- 
ment, ctc.] 


The Edit W. 
Justice of the Peace and 
Local Government Review. 
Dear Sir, 

TOWN AND COUNTRY PLANNING ACT, 1947 
PARKING OF COMMERCIAL VEHICLES ON RESIDENTIAL 
PREMISESWHETHER ~“ DEVELOPMENT 

I was very interested to read in your issue of March 10 your com- 
ments under “ Notes of the Week " concerning whether or not the 
placing of a commercial vehicle in the garage or carriage-drive of a 
private residence constituted “ development” under the Town and 
Country Planning Act, 1947. 

I have had occasion recently to deal with such a case in this area 
where my council contended that the practice did constitute develop- 
ment and refused planning permission. An appeal was made to the 
Minister and the Minister's decision allowing the appea! was contained 
in a letter to me of February 22, 1951, a copy of which I now enclose 

The comments of the Minister contained in the final paragraph of 
the letter are, | think, of particular interest to planning authorities in 
clearing up doubts on this point, and you are at liberty to quote all 
or any part of the Minister's letter in your journal if you so desire. 

Yours faithfully, 
G. CHAPPELL, 
Town Clerk. 
Borough of Bebington, 
Municipal Office, 
Bebington, Wirral 

{The letter to which our learned correspondent refers is given below 

in full.—Ed., J.P. and L.G.R.) 


The Town Clerk, 
Municipal Offices, 
Bebington, Wirral 
Sir, 
TOWN AND COUNTRY PLANNING ACT, 1947 
APPEAL BY MR. E. WILLACY 


I am directed by the Minister of Local Government and Planning to 
say that he has considered the report of his Inspector, Mr. A. D. 
Parnham, F.R.1.B.A., F.R.1L.C.S., M.T.P.L, on the hearing of repre- 
sentations in connexion with the above-mentioned appeal against the 
refusal of Bebington borough council, acting on behalf of the local 
planning authority, to permit the continued use of the curtilage of 
“ Norwood,” Plymyard Avenue, Bromborough, for parking a lorry 
Plymyard Avenue :s an unadopted private road of good residential 
property with gardens of half an acre or more. The curtilage of 
“ Norwood " is about three-quarters of an acre. 

The Minister notes that the appellant at first kept his lorry in a 
lean-to shed in the garden of this house where he lives with his parents 
It had, however, been parked in the open following the council's 
decision that the shed could be retained only on condition that it was 
not used for garaging a commercial vehicle. The planning authority 
had then served notice on the appellant requiring the discontinuance 
of “the use of the curtilage of the dwelling-house for commercial 
purposes, viz. - as a parking place for a commercial vehicle " and “ the 
restoration of the land to the use of a private garden.” The appellant 
then applied to continue parking his lorry at his home 

It was contended on behalf of the appellant that the parking of the 
lorry did not involve development and was in any case quite harmiess 
The appellant operated the lorry himself under contract with a gravel 
company at Willoughbridge, some forty miles away. Each working 
morning the empty lorry was driven there for the day's haulage work 
and in the evening, after delivery of the last load, it was brought home 
empty and parked for the night. The haulage business was not operated 
from this house but since the lorry was used for daily travelling it was 
convenient to keep it there. 

As the council have taken enforcement proceedings, the question 
whether development is involved is not one which the Minister can 
decide. He can therefore consider the appeal only on its merits 

The Minister considers that the parking of the lorry cannot make 
any appreciable difference to the amenities of the district provided that 
it is not used for the carriage of goods to and from the premises. He 
has accordingly decided to allow the appeal! and grant permission for 
the parking of the lorry on the land in question. This letter is issued as 
the Minister's decision 


1 am to add that while the Minister has decided the appeal solely on 
its merits, he thinks it may be helpful to point out that, when deciding 
appeals regarding the accommodation of a commercial vehicle on 
land or in a garage attached to a dwelling-house, he has, where there 
is no other purpose invelved than the accommodation of the vehicle, 
consistently held that such accommodation does not constitute 
development under the 1947 Act. The Minister therefore suggests that 
the council should consider this aspect of the matter in relation to the 
accommodation of this vehicle in the future, and to the use generally 
of private garages and the curtilages of dwelling-houses for the 
accommodation of commercial vehicles in simular circumstances. 

I am, Sur, 
Your obedient Servant, 
(Sed.) J. H. WADDELL, 
Authorized by the Minister to sign in that behalf. 


Ministry of Local Government and Planning, 
23, Savile Row, 
London, W | 


NEW COMMISSIONS 
CAMBRIDGE COUNTY 
Mrs. Jeannie Mee, The Manse, Burwell. 


STOCKPORT BOROUGH 


Frank Connell, 29, St. Lesmo Road, Stockport. 

Charles Harry Payne Cooper, 2, Freshfield Road, Heaton Mersey, 
Stockport. 

Hugh Patrick Fay, 460, Didsbury Road, Heaton Mersey, Stockport. 

W'lliam Russell Fox, 12, Ainsdale Grove, Reddish. 

John Holland, 77, Northcliffe Road, Stockport 

Hartley William Jackson, 13, Bankfield Avenue, Norris Bank, 
Stockport 

Charles Rylance, 277, Turncroft Lane, Stockport. 

Mrs. Mary Seaton, 34, Clyde Road, Edgeley, Stockport. 

Ellis Edward Spence, Tancroft, Moss Lane, Bramhall, Cheshire 

Mrs. Betty Fane Thorniley, Greylands, Broadway, Bramhall, 
Cheshire. 





NEW FORMS 


UNDER THI 
Matrimonial Causes Rules, 1950 


The following new forms under the Matrimonial Causes 
Rules, 1950, which came into operation on the Ist January, 
1951, have now been published The numbers of the 
forms appearing in Appendix III to the Kules are shown 


in heavy type 
Form No Price 
2 Notice of Petition No. 3 2d. each 
2A Notice of Proceedings No, 6. 2d. each 
2B Memorandum of Appearance 
(Respondent Spouse) No. § 
21 Memorandum of Appearance 
No, 12 3d. cach 

+” Ongeimnating Summons under 
Kule 56 No, 18 3d. each 
Purchase Tax and postage are payable im addition to 

the above price 


4d. each 


Other forms publist ed by the Society have been brought 
ip to date where necessary under the new Kules and 
are now on sale 
1 new list of Divorce forms will be sent on request 

to solicitor 


Ask 
THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 


CELE 

BIRMINGHAM NS. 2, MANCHESTER 
VIS A 

CARDIFF ue? GLASGOW 


Head Offices : 88/90 Chancery Lane, London, W.C.2 


LONDON LIVERPOOL 
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PRACTICAL POINTS 


All questions for comsideration should be addressed to 
( hichester, Sawes The questions of y 


The Publishers of the Justice of the Peace and Local Government Review, Little London, 
must accompany cach communication 


rly and half-yearly subscribers only are answerable in the Journal. The aame and address of the subscriber 
All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 
Adoption 


Criminal Law -D 
edure under Disorder 


Consequent upon observations taken on licensed premises in this 
city | am satisfied that the police are in possession of evidence sufficient 
to establish against the licensee of the pren 
disorderly house, but also 


be sufficient 


ses a Charge Of Keeping a 
I am satisfied that the evidence would not 

to establish a charge of keeping a brothel or 
itutory offence The 


any other 
question therefore arises as to what 1s the 
or bringing the licensee before the court ’ 

The Disorderly Houses Act, 1751, s. 5 


Houses Act, 1818 


cect procedure | 


as amended by the Disorder 
provides a special procedure by which 
ayers for the area concerned, upor 


1 any two 
giving notice to a t 
© the clerk to the rating authority, may ite proceedings 
stice of the peace. It appears that the correc 
preferred against the offender would 


hy 


able 


cons 


charge to be 
be one of keepu a disorderly 
ouse agamst the peace, ct ¢., a common law misdemeanour, as 
the Disorderly Houses Acts do not seem to create a substantive offence 
but merely 

if 
Bastards , , ’ - 


ndicate a procedure to be followed 


“wo ratepayers are prepared to mitiate proceedings in he way 
bed no difficulty would be experienced in bringing the matter 
the court. However, there may be some difficulty 
wo ratepayers The first question, therefore, is, uf two the 
ables concerned in taking observations are ratepayer 


optaining 


serve the notice concerned and would they then be 
ri 7 


ent 
i provided for in s. 5 of the 1751 Act 


or must the two 
persons other than constables ’ 
is the procedure outlined in the 1751 Act the only 
nder be 
und charged with a common law misdemean 
he information of a police officer and the normal 
commuttal for trial followed. The Disorderly Houses 
appear to exclude the normal procedure but merely 
an alternative procedure 
sbove, the following questions are asked 
re set out in the Disorderly Houses Acts, 1751 


| before a person can be charged with keeping a 
hisorderly hor 1 


can be adopted in this case or could the off 
the court 


amcl ISIS 
t be sufficient to charge a person 
i | TrMat ior ot aro « of ner 


If the Disorderly Houses A 
the notices referred to therein be 


ratepayers for the area concerned ” 1K.PLTF 


upon the 


ts procedure must be followed can 


served by two constables who are also 


inswer 
x¢ ordinary procedure for an indictable offence 
1ying an information as provided by s. | Indictable 


!. We think that tl 
may be followed by 
Offences Act. 1848 


If the procedure under the 1751 Act is followed we think that 


vO ratepayers are not disqualified from acting thereunder merely 
(riminal Law treah ni entering ’ ' hecause they happen to be also constables 


5S.—Housing Act, 1936— Demolition order—Suggested use of house for 


ar 


made a demolition order in respect of a cottage situate 
of a large house. The tenant of the cottage has been 
nd the owners now ask the council to confirm that it will 

» order for the cottage, after removal of all internal fittings, to 
remain [« p 3 1 storehouse or outhouse to the large house Can 
the council give this confirmation ? AJAY 


inswer 

No; if, as we gather, the demolition order has 

the owner must demolish and, if he does not, the counci! must do so 

and sell the materials—wsee s. 13 of the Housing Act, 1936 
for the owners to make their proposal for 

or outhouse was before the ge of a dem« 


uc 


und (3) 


hecome operative 


The time 
sing ¢ OOffage as a Store 
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6. Magistrates Bal) Weights and Measure (, 1936-—Carriag 
Py rods \ wit ‘ ! vor engaged , 4 eT 
Offences ¢ ler and haulage contractor 
A. a quarry proprietor, contracts to supply B, a local authority, wil 
stone chippings by weight, the terms of the contract being such that A 
causes delivery to be made at any selected site within a ten mile radius 
of the agreed sea port X, to which the stone chippings are nveyed 
by water. To effect delivery from the port to the site the stone must 
be conveyed along a public road. For this purpose A engages C a local 
firm of haulage contractors. C do not issue conveyance notes pre 
scribed under the Weights and Measures Act, 1936, newher do they 
cause their loads which are conveyed along the highway to be weighed 
Their contract for haulage with A is based on the shipped tonnage 
determined at the place of loading. What offences, if any, are com 
mitted by A andor C against the provisions of the Weights and 
Meaures Act, 1936” Javio 
inswer 
The Act by s. 4 (1) (@) makes the person in charge of the vehicle 
responsible for carrying with him a conveyance note, and he (C's 
servant) is the principal offender under that subsection 
C, we think, has a duty to see that the conveyance note is given to 
his servant and he can be charged with aiding and abetting his servant 
It appears from the question that C ts merely A’s agent and that 
A is the “ appropriate person within s. 4 (1) who should sign the 
conveyance note or arrange that someone signs it on his behalf. By 
failing so to do we think that A also aids, abets, counsels and procures 
the commission of the offence by C's servant 


Public Health Act, 1936—Water supply—Notice to quit 


Occupation not terminated 
An occupier of a farm cottage whose notice to quit has expired has 
had the only available water supply to the cottage cut off by the owner 
the purpose being to expedite vacation of the property. Will you 
please advise 
1. Whether the council may take action under s. 138 of the Public 
Health Act, 1938, or 
Whether a notice under s. 92 (1) (a) would be the appropriate 
Amp 


action to take under the circumstances 


inswer 

In absence of information about the position between owner and 
occupier (¢y., was the occupier a tenant or servant ? Is he now claiming 
to remain under statute 7) it does not appear whether the occupier has 
any right to be on the premises or is a bare trespasser. But so long as 
the house is occupied in fact, the council can use s. 138 as amended by 
s. 30 of the Water Act, 1945. We regard this specific power as better 
in such a case, than s. 92. Whether it is reasonable to take actio# 
(note this word in the amending section) will be for determination if 
the owner appeals to a court of summary jurisdiction under the new 


subs. (24) 


8.—Licensing—Sale of intoxicating liquor through medium of * Christ- 
mas Club” conducted by unlicensed retailer 

With reference to P.P. 9 at p. 143 ante, our client has now raised 
this point. A number of the shops he has in mind and which he supplies 
with mineral waters, are of course not licensed. Some of the customers 
of those shops have asked the shopkeeper if he could get them a bottle 
of wine or spirits for Christmas, payment to be made by weekly 
instalments at the shops, i.¢.. a Christmas club. Our client asks if 
this would be legal if the actual delivery of the wines and spirits re- 
ferred to was made by our client at the individual houses of the 
customers concerned 

We cannot think such a scheme would be legal but shall be glad to 
have your views Nos 

inswer 

Sales conducted in the manner outlined are undoubtedly sales by 
an unlicensed person at unlicensed premises and contravene s. 65 of 
the Licensing (Consolidation) Act, 1910. The transaction mentioned is 
a sale by a licence-holder to his unlicensed customer whose place in 
the scheme is that of a retailer selling to his customer, the licence-holder 
being his agent to carry out the delivery. There is apparently no privity 
of contract between the licence-holder and the ultimate, or “ real,” 


purchaser 
ccasional licence Whether 


9.—Licensing—Consent to grant of an 
appropriate where licensee has given up business in licensed premises 
during the currency of the ustices’ licence 
\ is the holder of a restaurant licence who frequently obtains 
occasional licences in respect of an unlicensed dance hall which he 
also operates. I am given to understand that he has sold the restaurant 
premises to B who does not intend to continue the licence, and, there- 
fore, no application to renew the licence will be made at the next 


licensing meeting. In view of the fact that A's licence does not expire 
until April § next | should be glad of your valued opimon as to whether 
it would be lawful for the justices to grant an Occasional loence to A 
in respect of his dance hall although he is not im fact operating the 
lhioence at the premises to which is attached. | appreciate that the 

it would be inadvisable to grant an occasional 
ms oes, but my query is directed to the question 


N.C.1B 


justices May well feci 
hoence m these cir 
of whether they have a discretion im the matter 


dnswer 
The qualifications required of a person secking the grant of an 
oceasional licence are still to be found in s. 13 of the Revenue Act, 
1862, and s. 5 of the Revenue (No. |) Act, 1864, namely, in the case in 
point, that he shall be duly authorized to keep a common inn, alehouse 
or victualling house, and that he shall have taken out the proper excise 
to sell therem beer, spirits or wine. Our correspondent’s 


hoences 
duly authorized to carry on licensed 


question indicates that A ts 
business by virtue of his holding a justices’ licence which entities him 
to take out excise licences, although he may in fact have ceased to 
carry on such a business; but it leaves open the more important 
question of whether current excise lhioences are in force. If such licences 
are m force, we are of opinion that the justices have discretion to 
consent to the grant of an occasional licence 
10..-Magistrates— Practice and procedure Public Stores Act, (875 
?..Evidence called by defence—Right of prosecution to call 
rebutting evidence 
There is a case before a court of summary jurisdiction here for 
unlawful possession of His Majesty's stores, contrary to s. 7 of the 
Public Stores Act, 1875. It would seem that the prosecution has the 
burden of proving : (a) cnminal possession within the meaning of s. 10 
of the Act, and (+) that the stores were “ His Majesty's stores ” ; and 
that thereafter the onus lies on the defendant to “ give an account to 
the satisfaction of the court how he came by the same 
The question on which your learned opimon and assistance are 
required ts as to whether, the defendant having given and or called 
ition would be entitled to 


evidence in discharge of this onus, the prose 
Jip 


call rebutting evidence 
inswe 

By s. 14 of the Summary Jurisdiction Act, 1848, after the prosecu- 
tion’s case has been heard, the couri 1s to hear “ the defendant and such 
witnesses as he may examine and such other evidence as he may adduce 
in his defence, and also to hear such witnesses as the prosecutor may 
examune in reply if such defendant shall have examined any witnesses or 
given any evidence other than as his, the defendant general Character 

It ss clear, therefore, that witnesses may be called in rebuttal if the 
defendant gives or calls evidence other than as to character 
1i...Mental Deficiency Act, 1913 Venta Procedure 

Persons guilty of offences, et 

Section § appears to apply to two distinct types of case : (a) On the 
conviction by a court of competent jurisdiction of any person of dhy 
criminal offence puntshable in the case of an adult with imprisonment,” 
and (+) “ on a child brought before a court under s. 58 of the Children 
Act, 1908, being found liable to be sent to an approved school.” 

Section 58 of the Children Act, 1908, which only dealt with children 
appears to have been replaced by ss. 61 (1) (a), (2), 62, 64, and 65 of 
the Children and Young Persons Act, 1933, but those sections apply 
to young persons in addition to children. Attention ts drawn to s. 38 
of the Interpretation Act, 1889, and s. 108 of the Children and Young 
Persons Act, 1933 

1. Can all the following classes of persons, namely, adults, young 
persons and children be dealt with under (a) above ” 
Can young persons in addition to children be dealt with under (+) 
j A. James 

inswer 

1 and 2 Yes. As regards (b) above, and query 2, see s. 108 (3) of the 

Act of 1933 


above 


12.—Road Traffic Acts—Provisional driving licence— Qualified driver 
in back seat—Does this allow adequate supervision ? 

A, being a provisional licence holder, is charged under reg. 16 (3) (a) 
of the Motor Vehicles (Driving Licences) Regulations, 1950, with 
driving a motor car when not under the supervision of a competent 
driver, and the passenger, B, not the holder of a driving licence, who 
who is seated in the front seat besides A is charged with aiding and 
abetting A. C who is the holder of a driving licence to drive all vehicles 
and a competent driver, was at the time of the occurrence seated in 
the back seat of the car. C now alleges that he was A's competent 
ir . 


i 


Having regard to C's position in the car is A “ under the supervision 
of a person who is present in the vehicle with him and holds a licence 
x J. Most 


not being a provisional licence 
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Iniwer 
csent m the veh t car 
ihe jpustmoes whet 
salified driver 
supervisor would appear to be beside 
fied driver is m fact im the car 
o fy the court beyond reasonable 
ming proper supervision. If that is done 
but the prosecution's case 
to answer the question definitely 


spied in the car by ¢ 


carnher 


Road Iraftk pecial reasons—No insurance policy 
in f insurance company say they would pay any 
” v. Brazier (1950) 2 All ER. 835 
 Pilbury Brazier (1950) 2 All E.R. 835 
lerstood that, notwithstanding the circum 
the offence, if evidence is given by the insurers 
hemse!\ lable and would meet any claim 
d to find that special reasons existed 
Lex 
inswer 
y such wide interpretation can be put upon the 
the beginning of his judgment Lord Goddard 
that, ordinarily speaking 
It os from this point o 
must be regarded, and the facts in Pi/bury 


juestion whatever 


uf ts a serious offence.” 


skhen fully to account in considering whether 


an authority for not ordering disqualifica 


14. Road Traffic Act 


ive ‘a 


a person charg with 


on a road whilst under the influence 


outing at tl po. and dr 
before he felt il and accordingly 
ur side kerb to recover Ar iw © next 
a police officer asleep in the and the 
ent was “ in charge “ of his car within the 
our attention ts directed towards the special 
qualification, based on the very short distance 
ip 


} ' 


as been several recent cases on or near the 
you can refer us to them ji 


here 


be gratefu 


inswer 
recent cases in pownt are Duck v. Peacock 
f woter Frank lin (1949) 2 ALLER 
hat there were no special reasons 
latter with the case referred to 


Road Traftk 


Acts ’ w proceedings — Not / and 
with ; ’ Delay in serv f summons 


valued opimon on the following 


A. the driver of one of the motor 
ng of intended prosecution with the 
and the police laid an informatior 
wee weeks of the oocurrence. Seven 
% occurrence, but the police have 

Th delay has been due to 

he prosecution, who as a 


nonths and until recently cx 


Road Traffic Acts and Order 
tly bearing on the point, though 
cases coming within s. 33 of 
t be brought within six 


s a footnote on p. 47 to the effect that 


nonths of 


on does not take the place of a 

proceedings are now statute barred, and the 

have been for t! 

and, if necessary, asked for adjournments until B 
understand however that this wew +s not shared by 


x pole to have served the 


erks, some of whom would like to sce the po 


I should like your view before I permit 
J. Sicex 


cleared up by an appeal 
the case to be heard 
answer 

There is ample authority for saying that if the information 1s laid 
within the time prescribed by statute (as this case six months) the 
summons need not be issued within that period, and there are on 
record cases in which the issue has been delayed for many months. 
We do not think, therefore, that the proceedings in this case are 
barred by lapse of time 

What we do not understand is the statement that the summons 
has been issued, but not served by the police. We should have expected 
the justices, when issuing the summons, to require the defendant to 
appear before the court at a certain time and place (see Summary 
Jurisdiction Act, 1848, s. 1). When a summons has been issued it 
is not for the police, without the authority of the court, to delay the 
service unless the defendant cannot be found. We confess we are 
not clear as to exactly what has happened in this case 


16.-Small Dwellings Acquisition Acts—Purchase by tenant of his 
residence and adjoining house 

The local authority have been asked to advance £500 under the 
Small Dwellings Acquisitions Acts (as amended) by a tenant who is 
purchasing a house, which he occupies as tenant, and the adjoining 
house for £700. The vendor will not sell the one house without the 
other and the purchaser is eager to buy both, as he hopes to get 
possession of the second house and combine them in one house for 
his own occupation, as both houses are small. The £500 is well under 
ninety per cent. of the £700 (which is also the surveyor’s valuation of 
the two houses) but is more than ninety per cent. of the valuation of 
the one house at present occupied by the would-be purchaser 

1. Can the local authority make this advance ? 

2. If instead of there being two separate houses it was one house 
divided into two maisonettes, one occupied by the proposed mortgagor 
and the other let, would this affect your reply 

3. If instead of maisonettes there were two flats, would this make 
any difference ? ANF 

Answer 

1. We think not 

2 and 3. To take first an incidental! point, we do not think there is 
any difference here between matsonettes and flats. (A maisonette we 
understand to be, so to speak, a double decker flat.) What you may 
have in mind is a possible difference according as the house 1s divided 
into self-contained parts, or merely let out im parts not selé-contaimed 
If the parts are not self-contained, a mortgagor living in one of them is 
plainly within the Act. [t can perhaps be argued that the house of a 
man who lives in a self-contained part of a divided house is the part 
in which he lives, not the whole. In some Acts this ts declared to be so, 
but not in the Act of 1899. (The practice of dividing the smaller sort of 
house into self-contained parts had hardly begun, and was probably 
not contemplated by Parliament when the Act was passed.) On the 
whole, therefore, we think “ house “” should have its popular meaning, 
as a residential unit enclosed by walls, and extending from foundation 
to roof, whether or not a vertical division has been inserted 


17.—Tort— Electrified fences—Liahility for injury 

A proposal is being put forward to erect an electrified fence along 
the boundaries of a building site, which is part of a larger area of 
pasture land, for the purpose of confining cattle to that part of the a 
not at present used for building. It is known that the occupiers 
neighbouring houses have been in the habit of trespassing on the 
pasture land for exercising dogs and dumping rubbish. The contractor 
carrying out the building and his servants may also come into contact 
with the fence. Parts of the fence will adjom a highway 

Will you please advise therefore whether you consider there will be 
liability for injury suffered by persons coming into contact with the 
fence who are 

1. Trespassers 

2. The contractor and his servants or 

3. Persons using the highway ” ALL 

inswer 

1. Yes: Barnes v. Ward (1850) 19 L.J.C.P. 195 and many other 
cases to be found in the text-books. Injury to a trespassing dog may 
give a cause of action Hardy v. Central London Railway (1920) 
89 L.J.K.B. 1187 

2. Yes: this is a fortiori 

3. Yes: a@ fortiori again 

When we first read that these fences were being used on farms as 
well as for prison camps we gathered that the voltage in pastures was 
so low that no human being could be injured, though it would give a 
harmless shock to animals and thus deter them from breaking through 
the fence. Even so, we should suppose that a child or smal! dog might 
be injured. The proposal is one we should strongly advise a client not 
to adopt 





Justice of the Peace and Local Government Review, April 7, 1951 
OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd. 


LEGAL ASSISTANTS— Vacancies on perma- 
nent staff of Metropolitan Police Office for 
admitted solicitors. Age limuts 26-40 

Duties chiefly advocacy but other classes of 
legal work, including lecturing, may be 
required 

Salary £600 at age 26, plus £25 for each year 
above 26 up to £700. On confirmation, after 
probationary period of not less than one year 
£800, less £25 for each year below 30; there- 
after annual increments of £30 to £1,070 

Particulars (including details of higher 
posts) and application form from Secretary 
(Room 163), New Scotland Yard, S.W.1, 
within 10 days 


co NTY COUNCIL OF MIDDLESEX 


APPLICATIONS are invited for the post of 
Assistant Solicitor (A.P.T. Grade IX £750 x 
£50 — £900 per annum pius London Weighting) 
The appointmem will be to the established 
staff and subject to the prescribed conditions 
of service Superannuation benefits are 
according to the Minister of Health's Regula- 
tions and the person appointed must satisfy 
the County Medica! Officer as to medical 
fitness Candidates must have two years’ 
experience, since admission, with a _ local 
authority. Some advocacy would be an 
advantage. Applications, giving the names 
of two referees, should reach me by April 16 
1951 (quoting J.262 J.P.). Canvassing dis 
qualifies 
C. W. RADCLIFFE, 

Clerk of the County Counci! 
Guildhall, Westminster, S.W.1 
co NTY COUNCIL OF MIDDLESEX 


APPLICATIONS are invited from Solicitors 
for a post of Senior Legal Assistant (A.P.T 
Grade X £850 « £50 -£1,000 per annum plus 
London Weighting). The appointment wil! be 
to the established staff and subject to the 
prescribed conditions of service. Super- 
annuation benefits are according to the 
Minister of Health’s Regulations and the 
person appointed must satisfy the County 
Medical Officer as to medical fitness. Candi- 
dates must be experienced in general local 
government law and administration and such 
experience must include four years in local 
government of which at least two years should 
have been with a County Counci! or County 
Borough Council Applications, giving the 
names of two referees, should reach me by 
April 16, 1951 (quoting J.263 J.P.). Canvassing 
disqualifies 
Cc. W. RADCLIFFE, 

Clerk of the County Council. 

Guildhall, Westminster, S.W.1 


ORTH RIDING OF YORKSHIRE 
COUNTY COUNCIL 


APPLICATIONS are invited for the appornt- 
ment of jumior Assistant Solicitor in the office 
of the Clerk of the Peace and of the County 
Counci!. Local government experience, prefer- 
ably in the office of a clerk of a county council, 
desirable. Salary £635 « £25 to £710 per annum 
Appointment superannuable, and subject to 
medical examination, and to the National 
Scheme of Conditions of Service 

Applications, stating age, qualifications and 
experience, and paruculars of present appoint- 
ment, with the names of three referees, to be 
sent to the Clerk of the County Council, 
County Hall, Northallerton, by Saturday, 
April 21, 1951 

Canvassing will disqualify, and a candidate 
who ts related to a member of or semor officer 
under the Counc:! must disclose the fact when 
applying 
County Hal 

Northallerton 
April 2, 1951 


DERBY sere COUNTY COUNCTI 
Deputy Clerk of the Council 


APPLICATIONS are invited from Solicitors 
with experience of County Council work for 
the appointment of Deputy Clerk of the 
County Council. The salary will be £1,300 
£100 to £1,500, plus car allowance 

The person appointed will be required to 
pass a medical examination and the post is 
pensionable under the Local Government 
Superannuation Acts. Generally the National 
Joint Council’s Conditions of Service will 
apply 

The detailed conditions of appointment and 
forms of application may be obtained from 
me. Completed applications, accompanied by 
the names of three referees, must reach me 
not later than April 28 next 

Canvassing will disqualify the candidate 


D. G. GILMAN, 
Clerk of the County Council. 
County Offices, 
Derby 





CRIME IN SHORTS ,... sn. 
A STUDY IN DELINQUENCY 


With foreword by THE REV C. W. F. BENNETT, M.A. 
Rector and Rural Dean of Uckfield. 
PRICE Is. 9d.. Post Free. 


ERIC A. WILDMAN 
$35, CITY ROAD 


From 
LONDON, E.C.1 





co NTY OF CAMBRIDGE 


CITY OF CAMBRIDGE 


Appointment of Full-time Female Probation 
Officer 


APPLICATIONS are invited for the position of 
Full-tume Female Probation Officer to serve 
jointly the Combined Area Probation Com- 
mittee of the County of Cambndge and the 
Justices of the City of Cambndge 

The appointment will be subject to the 
Probation Rules, 1949 and 1950, and the salary 
will be in accordance with such Rules and 
subject to Superannuation deductions The 
successful candidate may be required to under- 
gO a medical examination 

Applications, stating age, qualifications and 
experience, together with copies of not more 
than two recent testimonials, should be sent 
to the Clerk to the Justices for the City of 
Cambridge not later than April 16, 1951 


CHARLES PHYTHIAN, 
Clerk to County Committee. 
Cc. A. G. HARDING, 


Clerk to the City Justices 


ETROPOLITAN BOROUGH OF 
HAMPSTEAD 


Appointment of Senior Assistant Solicitor 


Town Clerk's Department 


APPLICATIONS are invited for the appoint- 
ment of Senior Assistant Solicitor in the 
Town Clerk's Department at a salary in accord- 
ance with Grade A.P.T. IX (£750 £50 to 
£900 per annum) of the National Salary Scale, 
plus London Area Weighting 

Application, on the form which may be 
obtained from me, giving full particulars and 
accompanied by copies of three recent testi- 
monials, must be delivered to me in a sealed 
envelope endorsed “* Senior Assistant Solicitor” 
not later than April 23, 1951 

The appointment 1s subject to the provisions 
of the Local Government Superannuation 
Act, 1937, and the successful candidate will 
be required to pass a medical examination. 


Canvassing will disqualify. 


P. H. HARROLD, 
Town Clerk. 
Town Hall, 
Haverstock Hill, N.W.3. 


April 2, 1951. 














Printed in a form suitable for ready reference 
From JUSTICE OF THE PEACE LTD., LITTLE LONDON, CHICHESTER, SUSSEX 


FOCUS ON FORMS FOR THE REGISTER OF ELECTORS 


A VADE MECUM FOR ELECTORAL REGISTRATION OFFICES 


AND ELECTION AGENTS 


REVISED TO CONFORM WITH THE ACT OF 1949, THE REGULATIONS OF 1950 AND CURRENT CIRCULARS 
By R. N. HUTCHINS, LL.B., D-P.A., Solicitor 
Price : 9d. each, or 7s. 6d. per dozen. 


- OBTAINABLE NOW _ 
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PRIVATE INVESTIGATION OE SS 
BURR & WYATT LTD. time Ma tion pa 


4 Clement's tan, Sweat, Londen, W.C2 APPLICATIONS are invited for this appoint- ’ 
me ~ny4 + ene ment. Conditions and salary subject w the DOGS HOME Battersea 
—_-—— — Probation Rules, 1949 and 1950. Applications 
Paris Office: 6 RUE DE HANOVRE aioe chien Gan aan oa INCORPORATING THE TEMPORARY 
tain ¥.5.s.end wuens tablished 30 yeare eo HOME FOR LOST & STARVING DOGS 
| + LSE te experience, with names of two referees, to reach 
- me by April 20, 195! 4, BATTERSEA PARK ROAD 


a hid a 2 P. A. SELBORNE STRINGER, 
Clerk of the Peace LONDON, 3S.w.8, 


Wanted -stames } County Hall san 











| OLD LETTERS (With or without siemp> Trowbridge, W FAIRFIELD ROAD, BOW, E. 
COLLECTIONS wented for cosh « April 2, 1951 (Temporarily closed) 
| large end small quantities by the 


largest Prow nc Prilotel< Auct omeer> 
oa ante (COUNTY BOROUGH OF BURY 


and Decters 


P.A.WILDE ; 
WESTERM AUCTIONS LTO Appointment of Assistant Solicitor 
? 


“23 CHARLES ST CARD'FE Prone @064) 


OBJECTS 


To —— | and - yy for . -_ 
C} ata de 
APPLICATIONS are invited from Solicitors Metropolitan aod City’ Poliee Ase. 
for the appointment of Assistant Solicitor . Torsstore lost dogs to thelr rightful owners. 
Salary A.P.T. VA (£550-£610) rising to A.P.T 
. To find suitable for uncialmed dk 
The National Association of Discharged VIl_ (£635-£710) after two years admission "oe ecumtaal a = - 
Previous local government experience will be 
’ eties ‘incorpor e To destroy, by « merciful and pelnics 
Prisoners’ Aid Sool ated) an advantage but is not essential method, dows that are diseased and 
Patron : H.M. The King The appointment is subject to the Local valueless 
eee as Government Superannuation Act, 1937, and 
to medical examination, and terminable by Out-Patients’ Department (Dogs 
FUNDS AND LEGACIES URGENTLY two months’ notice and Cats only) at Battersea, Tues- 
NEEDED Applications, stating age, experience, past days and Thursdays - 3 p.m. 
i must be right to help one wishing te make 2! Present appovniments \ogeihet wih omic: ] Since the foundation of the Home i 
: ~~ ’ 1860 over 1,925, stra : ve 
good after a prison sentence “ Assistant Solicitor,” must reach me not later received food and shelter of 
a a than April 19, 1951 
P FDWARD S. SMITH Contributions will be thankfully received 
Registered Office : Town Clerk by BE. L. HEALEY TUTT, Secretary. 

















St. Leonard’s House, 66, Eccleston Square, Town Hall, 


Westminster, S.W.1. Tel. : Victoria 9717/9 Bury 
April 3, 1951 











Now Brought Completely up to date 





HILL’S COMPLETE LAW OF 
TOWN AND COUNTRY PLANNING 


Fourth Edition by 
H. A. HILL, M.A. 


Of Gray's Inn, Barrister-at-Law; Author of “ The Comptete Law of Housing ” 


with 1950 Supplement by 


H. A. HILL, M.A., and R. G. C. DAVISON, LL.B. 
Of Gray's Inn, Barristers-at-Law 


Since the Fourth Edition appeared, a number of additional orders and regulations have come into 
force, including several which revoke and replace statutory instruments previously made, rendering 
the issue of a Supplement imperative. The Supplement, of over 400 pages, now published, 
contains some improvements which day to day practice makes desirable, and all changes in legis- 
lation which include, notably, the Lands Tribunal Act, 1949. The Licensing Act, 1949, and the 
National Parks and Access to the Countryside Act, 1949, have also been dealt with, bringing the 
Main Work up to date. 


Main Work and Supplement : 95s., by post 2s. extra Supplement alone : 25s., by post Is. 2d. extra 





BUTTERWORTH & CO. (Publishers) LTD., Bell Yard, Temple Bar, London, W.C.2 








, ar Ltd., Terminus Road, Chichester, Sussex, and published by the tors, JUSTICE aa aus PRAC = Bs. at the Office of the 
and Loca! Government Review,” Little London, Chichester, Sussex ATURDAY, April 7 . Bd... post free Is. Od. 








